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Association Activities 


On JANUARY 14 Bruce Bromley, a former Vice President of the 
Association, was appointed to the Court of Appeals. The appoint- 
ment met with wide support from the bar, the bench, and the 
press. The following statement, issued by President Robert P. 
Patterson and Bethuel M. Webster, Chairman of the Judiciary 
Committee, summarizes the reasons why the appointment of Mr. 
Bromley was so favorably received: 


“Governor Dewey has made an excellent appointment, 
one which judges and lawyers of all political faiths will 
applaud. Mr. Bromley is one of the outstanding leaders of 
our Bar. He is a former Vice President of the Association 
and former Chairman of its Grievance Committee. He is 
a member of the Association’s Judiciary Committee. His 
lectures on legal subjects at the New York City Bar Asso- 
ciation, the Practising Law Institute, and the New York 
State Bar Association are highly regarded. 

“For many years Mr. Bromley has been engaged in the 
preparation and trial of cases and the argument of appeals 
in the State and Federal Courts. He is well known through- 
out the State as a trial and appellate lawyer of great ability 
and distinction. Lawyers and judges in all parts of the State 
will hope that nothing will prevent Mr. Bromley from 
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spending the remainder of his active life in the service of 
the people of the State as a judge of its highest court.” 


e@o 





FREDERICK P. HAAS, Chairman of the Committee on Junior Bar 
Activities, has announced that his Committee will sponsor an 
essay contest open to third-year students in law schools located 
in Greater New York. The subject for the essay is any phase of 
the law of the marketability of real estate. The contest closes April 
1, 1949, and the winner will receive $500.00, which has been 
donated by the Title Guarantee & Trust Company. Judges of the 
contest will include Alexander Bicks, Jule E. Stocker, and Ed- 
ward Weinfeld. The contest is sponsored by the Junior Bar Ac- 
tivities Committee as part of its program to bring law students 
into closer affiliation with the Association. 


°e@o 


BECAUSE OF a general rescheduling of television programs by the 
American Broadcasting Company, “On Trial’ will now be 
broadcast over television—WJZ (Channel 7)—on Thursdays at 
10:00 P.M. and will be heard over the radio network of the 
American Broadcasting Company at 10:30 P.M. on Mondays. 
The television program will now reach the western states, in ad- 
dition to being broadcast from eastern stations. Subjects to be 
discussed in the immediate future are military justice, the elec- 
toral college, and the procedure of congressional investigating 
committees. 
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AT THE STATED MEETING on January 19 the Association approved 
the report of the Special Committee on the Unification of the 
Courts, Porter R. Chandler, Chairman, which outlined a plan 
designed to correct conditions of delay now existing in the Su- 
preme Court. The report recommended that the present Court 
of General Sessions and the County Courts in New York City be 
consolidated into the Supreme Court, and that the Municipal 
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Court, City Court, and the Court of Special Sessions be con- 
solidated into a new Court of the City of New York with a juris- 
diction limited to six thousand dollars. The report recommended 
that the Magistrates’ Courts be left unchanged. 

The Association also approved the report of the Committee on 
Labor and Social Security Legislation, Herbert W. Haldenstein, 
Chairman, dealing with the problem of overtime on overtime. 

The rules of order of the Association were amended so as to 
require a two-thirds vote of members voting at a Stated Meet- 
ing to recommit or to lay on the table a committee report or 
resolution. 

°@o 


On JANUARY 26 Chancellor Robert M. Hutchins of the Univer- 
sity of Chicago spoke before a large audience in the Meeting Hall 
on World Organization. The next lecture in the series sponsored 
by the Committee on Post-Admission Legal Education, of which 
Cloyd Laporte is Chairman, will be delivered on February 8 by 
Chief Justice Arthur T. Vanderbilt of the Supreme Court of New 
Jersey, whose subject is The New Judicial System in New Jersey. 

On March 3 General Dwight D. Eisenhower will address the 
Association on a topic which he will select. Since a very large 
audience is expected on this occasion, reservations will be ac- 
cepted strictly in order of their receipt for the buffet supper pre- 
ceding the address. Seats in the Meeting Hall will be held until 
ten minutes of eight for those attending the buffet. 
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THE HOUSE COMMITTEE, Franklin E. Parker, Jr., Chairman, has 
announced that the charge for members who wish to use the 
Association’s address list for the mailing of professional an- 
nouncements will be $25.00. The rules for the use of the list are 
to be found at page 182 of the 1948 Year Book. The procedure 
for obtaining permission to use the list is for the member to 
secure an application from the General Manager’s office. The 
application is to be filled out and returned with a copy of the 
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notice proposed to be mailed. The notice is reviewed by the Com- 
mittee on Professional Ethics if there is any doubt as to the 
propriety of its form or content, and the applicant is immediately 
informed as to whether permission to use the list will be granted. 
If a member wishes the Association not only to address the en- 
velopes but to stuff, seal, and mail, the charge is $20.00 for one 
enclosure up to four thousand and $5.00 for each additional five 
hundred. The cost of postage is, of course, paid by the member 
using the service. 
o@o 


Juutan E. Levi, the eminent American artist, will act as consult- 
ant to the Committee on Art, Clarence J. Shearn, Jr., Chairman, 
in connection with the annual exhibition of members’ paintings, 
water colors, photographs, and sculpture. René A. Wormser is 
the chairman of the subcommittee in charge of this year’s show, 
the opening of which will be held on April 26. Questionnaires 
have been mailed to the membership, and those who desire to 
exhibit are asked to return them promptly. The art shows have 
been among the most attractive functions held at the House of 
the Association during the past two years, and it is anticipated 
that this year there will be a larger number of exhibitors than 
ever before. 

The Art Committee has also selected from the Association’s 
collection of prints those to be permanently hung in the rooms 
on the first and second floors of the Association. The chairman 
of the subcommittee in charge of making this selection is Wilber- 
force Sully, Jr. 

°@o 


On JANUARY 7 the Federal Courts Division of the Legal Aid 
Society was inaugurated at a ceremony in the United States Dis- 
trict Court, presided over by Chief Judge John C. Knox. The 
Association was represented by Orison S. Marden, Chairman of 
the Committee on Legal Aid, who said, “This is an especially 
gratifying occasion for the Committee on Legal Aid of The Asso- 
ciation of the Bar of the City of New York. The extension of legal 
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aid service to this Court has been a major project of our Commit- 
tee for some years. However, to give credit where credit is due, 
we must concede that little was done about it until we heard a 
very moving appeal for help by Chief Judge Knox at the annual 
meeting of the Legal Aid Society in 1947. That address and that 
appeal for help moved us so much that we resolved to really do 
something about it.” 

In closing the ceremony, Judge Knox said, in referring to the 
persons whose generosity made possible this important extension 
of legal aid, ‘For this consummation—devotedly to be wished— 
and now upon the point of realization—my colleagues and I gladly 
pay tribute to the Legal Aid Society of the City of New York. We 
pay tribute, also, to those persons of generous minds and com- 
passionate hearts who—through a sense of justice and public de- 
cency—have endowed, as it were, the work on which the Society 
is about to embark. Personally, I should like to name each of the 
contributors to the fund that is now available for the use of the 
Society, but their modesty, their sense of propriety, their wish 
that their public service should not be publicized, requires me to 
respect their desire for anonymity. But, God bless them, each and 
every one. 

“There is nevertheless, one man whose name must be men- 
tioned. His name is Orison S. Marden. What is now to come about 
is due largely to his energy, his enthusiasm, his resourcefulness, 
and his innate sense of justice, together with his realization that, 
after all is said and done, a man should be the keeper of his 
brother. For what he has done, for what he has accomplished, 
I gladly pay tribute, and on behalf of the Court, render him our 
personal and official thanks.” 


°e@o 


A NEW SECTION on the Economics of the Legal Profession has been 
established by the Committee on Post-Admission Legal Educa- 
tion, Cloyd Laporte, Chairman. The Section will consider the 
administrative and economic aspects of running a law office, in- 
cluding client relationships, relationships among lawyers in the 
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office, physical plant, and matters relating to the staff of non-legal 
personnel. The Section will also deal with such matters as serving 
low-income clients and the general problem of making the legal 
process less costly. Meetings are scheduled for March 16 and 
April 27. The Chairman of the new Section is James A. Fowler, 
Jr.; Abram H. Stockman will act as Secretary. 


o@o 


THE COMMITTEE on Municipal Affairs, Ernest Angell, Chairman, 
was represented at a public hearing on the proposed new local 
law providing for a traffic commission. Other matters under study 
by the Committee include procedure for the issuance and revoca- 
tion of city licenses and the adequacy of grievance procedure 
available to city employees. 


°o@o 


ON JANUARY 13 the Grievance Committee held a dinner in honor 
of Einar Chrystie, who is retiring as Attorney-in-Chief of the 
Grievance Committee. Officers of the Association and former 
chairmen of the Committee were present. Sherman Baldwin, 
Chairman of the Committee, presented Mr. Chrystie with a gift, 
on the Committee’s behalf, as a memento of his many years of 
distinguished service to the Association. 


e@o 


THE HONORABLE Simon H. Rifkind, Judge of the United States 
District Court for the Southern District of New York, addressed 
the meeting of the Section on State and Federal Procedure, Wer- 
ner Ilsen, Chairman, on January 19. The subject of Judge Rif- 
kind’s lecture was The Trial of a Non-Jury Action. 


e@o 


THE COMMITTEE on International Law, A. A. Berle, Jr., Chair- 
man, is making a preliminary study of the Draft International 
Covenant on Human Rights. The Committee also has appointed 
a special subcommittee to follow the work of the International 
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Law Commission of the United Nations, and particularly the 
Commission’s recommendations on a proposed code of inter- 
national criminal law. Other subcommittees are at work on re- 
ports dealing with foreign confiscatory decrees, the Convention 
on Genocide, and the Convention on Declaration of Death of 
Missing Persons. 

e@o 


Justice Benjamin J. Rabin was the guest of honor at the Round 
Table Conference held on January 24 by the Special Committee 
on Round Table Conferences, Leffert Holz, Chairman. This 
Conference was the third of a series sponsored by the Committee. 





February 1 


February 2 


February 3 


bruary 7 


February 8 


February 9 


February 10 
February 14 


February 15 


The Calendar of the Association 


for February 


(As of January 14, 1949) 


Meeting of Art Committee 

Meeting of Section on Economics of Legal Profession 
Meeting of Committee on Real Property Law 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Joint Meeting of Section on Drafting of Legal Instru- 
ments and Section on Wills, Trusts and Estates 


Meeting of Committee on Foreign Law 
Meeting of Section on Trials and Appeals 


Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Medical Jurispru- 
dence and Joint Committee of Medical Society of 
County of New York Academy of Medicine 

Dinner Meeting of Committee on Professional Ethics 


“The New Judicial System in New Jersey.” Address by 
The Honorable Arthur T. Vanderbilt, Chief Justice, 
Supreme Court of New Jersey. Buffet Supper, 
6:15 P.M. 

Meeting of Committee on Real Property Law 

Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Administrative Law 
Meeting of Section on Corporations 
Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Taxation 
Meeting of Section on Labor Law 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on State and Federal Procedure 

Meeting of Committee on Real Property Law 

Meeting of Committee on State Legislation 
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26 


28 
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Meeting of Committee on Admissions 
Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 


Meeting of Section on Trade Regulation 
Meeting of Committee on Unlawful Practice of the 
Law 


Meeting of Committee on Real Property Law 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Dinner Meeting of Committee on Municipal Affairs 


Concert by Members of the Bar. Auspices Entertain- 
ment Committee. 3:00 P.M. 


Meeting of Committee on Copyright 
Meeting of Library Committee 
Round Table Conference. Guest to be announced later 











The Lawyer in Business, 
His Opportunities and Contributions 


By Carrou M. SHANKS 


During the entire period of our national life the dominance 
and importance of the lawyer in government has been an estab- 
lished fact. His importance in business is neither so great nor of 
such long standing. Nevertheless even a casual survey shows a 
heavy proportion of lawyers in positions of great executive re- 
sponsibility in the business concerns of the United States—wheth- 
er the companies be large or small. I will not list them. You can 
all think of lawyers who head, or hold significant positions in, 
important businesses of all varieties. In my own field, that of life 
insurance, many companies in the industry are headed by law- 
yers. Obviously each of these men, in whatever field of industry, 
is in a position to make a substantial contribution to his company 
and also to our economy, our society and the national welfare. 
Further, the large number of important positions held shows that 
the young lawyer has opportunity for advancement in the busi- 
ness field as well as directly in the practice of his profession. 

The needs of business for lawyers and legal work, as such, call 
countless lawyers into business, and call for a vast amount of 
legal work and advice by law firms which brings lawyers into close 
and constant contact with business and corporation executives 
and their problems. This was not always so. Up to not much over 
one hundred years ago business was relatively simple, govern- 


Editor’s Note: Mr. Shanks, a member of the bars of New Jersey and New York, 
graduated from Columbia Law School in 1925 and engaged in the practice of law 
in New York City from 1925 to 1929 and from 1931 to 1932. He lectured at Columbia 
Law School from 1925 to 1927 and was an associate professor at Yale Law School from 
1929 to 1930. In 1932 Mr. Shanks joined The Prudential Insurance Company of 
America as assistant solicitor, and in 1946 he became its president. The article 
which is published here is adapted from a lecture delivered by Mr. Shanks at the 
House of the Association on December 7, 1948 under the auspices of the Com- 
mittee on Post-Admission Legal Education. 
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ment had not yet begun to react to the changing economy, com- 
pliance with such few laws as there were was simple, and lawyers 
were avoided like the plague. Following the Civil War, however, 
the rise of the corporation as a vehicle for enterprise and the 
mushrooming industrial development of our nation vastly in- 
creased the complexities of business and brought government 
and corporations into conflict. As government asserted its ascend- 
ancy, business had to deal with the Sherman Act, the trust-bust- 
ing era of Theodore Roosevelt, the Clayton Act, the Federal 
Trade Commission Act, the Income Tax laws. Holding compa- 
nies emerged. Then came the flood tide of government regula- 
tion, interference and intervention in business in the 1930’s and 
during World War II. The tide continues and we face further 
vast change. The business need for lawyers is correspondingly 
large. 

Nevertheless the need by business for large numbers of lawyers 
to do legal work and give legal advice does not explain their 
taking over high executive positions. The explanation lies in 
their basic training, in their developed qualities and in their 
corresponding bent of mind. In an endeavor to make this state- 
ment more persuasive I could engage in a detailed analysis of 
qualities making a good executive. I have seen a number of lists 
of those qualities and they seem to add up to sort of a super man. 
In any event, to discuss them would be to discuss not the lawyer 
in business, but the businessman in business. Obviously the law- 
yer doesn’t necessarily have all the qualities of a good executive. I 
doubt if anyone does. I would like, however, to mention those 
qualities which in my own experience as an executive (not as a 
lawyer) I have noted in lawyers within and without the various 
companies with which I am associated, and which I think have 
been greatly influential in advancing them. As best I can I will 
try to confine myself to those attributes which seem to have at 
least a partial base in law training and experience and are not 
merely native abilities. 

Some further qualities which I think stem, at least in part, 
from law training and experience I will discuss later in connec- 
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tion with the contributions which a lawyer may make in business. 
At this moment I am concerned with those lawyer-like qualities 
which push him ahead personally in the company. Of course, 
these are also qualities which contribute to the business. As a 
matter of fact, any man is such a complex of attributes and quali- 
ties that an attempt at separation and analysis is bound to be 
artificial. Nevertheless the try should be made. 

The lawyer is accustomed to handling one problem after an- 
other as they come to him. He concentrates on the one in hand, 
works it out and disposes of it. He then turns to the next problem 
which may well be quite different, novel and new. He thinks 
nothing of it, takes it in hand in turn, thinks it through and like- 
wise disposes of it. I can hear an audience of lawyers saying “What 
of it—that is our professional job.” Exactly. But in business, ex- 
cept in the very upper reaches where the young man seldom 
starts, many, perhaps most, jobs are continuing and of the same 
type—whether routine or otherwise. The average man, in a big 
company at least, is accustomed to handling things with which he 
is somewhat familiar and tends to rather back away from taking 
on the new, the novel, the unfamiliar problem. Even the higher 
executives generally head departments and have line as well as 
staff duties. On the other hand, the lawyer in business tends to 
welcome the new problem and take it on. Others are relieved to 
have him do it, and very soon that young lawyer is an important 
man in the company. 

Closely allied to the trained lawyer’s willingness and readiness 
to take on novel jobs and problems is his willingness and ability 
to assume responsibility. By this I mean the willingness to give a 
final answer to some question upon which answer action can 
then be taken. This he does often not consciously because of 
habits developed in practice. In my earlier days in business I was 
often somewhat puzzled by the number of junior executives and 
others of one status or another who, although there was slight 
legal flavor indeed, would ask me the answer to some question 
which often was: ‘““What shall I do, what course shall I take?” Gen- 
erally these were problems lying within their departments and 
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their experience rather than mine particularly. I would question 
them, decide what seemed the logical thing to do and tell them. 
Generally they proceeded to do it, much relieved. I had taken, in 
effect, the responsibility and they were happier by reason of it. 
That is the sort of thing which happens in practice with clients 
all the time as you well know; and the lawyer is preeminently 
equipped by training, and by experience in practice to assume 
final responsibility for saying ‘“‘go ahead.” 

The lawyer from earliest law school days has been trained to 
think in an orderly, logical manner. To an extent he excels his 
business associates in this category. Not always so, however, and 
I would be inclined to consider this a very minor factor so far as 
advancement in preference to another is concerned. Perhaps of 
more importance is the tendency of the lawyer to consult with 
and turn to others for help in his problems. This is quite a dif- 
ferent thing from asking or hoping that others will take respon- 
sibility. It is the professional approach in seeking out, from 
partners and others, all fresh and different viewpoints and all 
special experience and knowledge. This is true whether the one 
seeking the help is a young law clerk or an eminent practitioner. 
It is a trait which is of the highest value in business. Like many 
other things, unhappily, it can be carried too far and I have seen 
it carried to the point of indecision and frustration. 

The lawyer is probably accustomed to more accurate use of 
the English language than the ordinary business man. This is of 
considerable value to executives who must constantly present 
matters in the clearest possible form. However, again I consider 
this point not too important. Further, at times I am not so sure 
the lawyer is more accurate in his use of language except where 
a contract or brief is involved. 

This brings me to two qualities of the lawyer normally devel- 
oped in his training and during his experience in practice. My 
observation of lawyers in business leads me to think them vitally 
important—both insofar as the lawyer’s own advancement is con- 
cerned and in connection with the contribution which he may 
make to business. 
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First, the lawyer—possibly in this connection more particularly 
the so-called “corporation lawyer’’—is trained to think about and 
visualize all the various steps necessary to put the particular pro- 
gram into operation, even to the most minute detail. If by no 
other means than by hard experience he has learned that me- 
chanics or timing or some apparently minor items may stymie an 
entire program and make it entirely impractical; and this even 
though the over-all concept may be sound and an excellent idea. 
This attribute of thinking through and visualizing the needed 
steps is of the utmost importance in business. Its possession by the 
lawyer rather uniquely tends to set him apart as an important 
and indispensable man. Needless to say, some laymen have this 
attribute but the lawyer more often has had the intensive train- 
ing. 

Second, the man with law training and experience probably 
has had more occasion than most laymen to exercise clarity of 
thought, to reason from the facts, to draw sound conclusions, and 
then to act. He has had many opportunities to try at least to do 
these things and without doubt improvement in this field comes 
with practice. Most important of all, the lawyer is particularly 
conscious of the vital necessity of obtaining the facts on which a 
course of action may be predicated. By hard training and expe- 
rience he knows that he must be objective in viewing the facts 
without letting wishful thinking creep in. The lack of objective 
thinking, perhaps even wishful thinking, colored by bias, predi- 
lections, and ideological viewpoints, are all too often present 
when decisions are made, even, I am sorry to say, by big business 
executives; and they are the ones reportedly so hard headed. I 
believe the lawyer is somewhat less subject to this sort of thing 
and I believe that perhaps his biggest lever for personal advance- 
ment and for contribution to the company lies in that area. I will 
discuss this further in connection with the responsibilities of 
business men as such. 

Earlier I mentioned lists of executive qualities supposedly 
possessed by lawyers and which are said to be of value to him in 
business. No doubt they would be if he possessed them to greater 
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degree than laymen. The lawyer is not a paragon, however, and 
in my view does not possess qualities of character, intuitive judg- 
ment, broadmindedness, etc., to a greater degree than intelligent 
and competent laymen. I have referred only to those few qualities 
which stem more or less from his law training and experience, 
and which in my observation are apt to be present in the lawyer, 
because of his training, in somewhat greater measure. It would 
be necessary to add probably facility in negotiation and compro- 
mise. The lawyer with experience is apt to have superior training 
in the art. 

The qualities which to my mind make the lawyer especially 
valuable as a business executive are developed only to a relatively 
small degree in formal legal education. They grow in the main 
during active experience in the practice of law. It follows that I 
think no young lawyer, even though his aim is a business career, 
should go directly from law school to business, except where spe- 
cial circumstances prevail. He should first have a number of years 
of active practice, preferably in association with other lawyers. 
Only then will his lawyer-like qualities be developed to the point 
where he can readily make his greatest contribution to business. 
The man going directly from law school to business will need 
native qualities and abilities in the fields which I have discussed 
to a greater degree than the man with substantial training in a 
law firm, if he is to make comparable progress or bring compa- 
rable contributions to the business. The young law school 
graduate coming directly to business will encounter the same 
conditions which confront the layman. He will probably be in a 
line department (even though it be a law department) with the 
work continuing and mostly of the same type, possibly even rou- 
tine. His training may well be in handling things of about the 
same and a familiar cast. The higher executives in a big company 
are faced with constantly shifting, changing questions and prob- 
lems. The young lawyer in the law department is not apt to get 
these. The qualities so badly needed higher up grow, generally 
speaking, much more freely in the practicing law office. Having 
said this I must, nevertheless, pay tribute to the excellent develop- 
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ment of young lawyers whom I know in my own and other com- 
panies who have had little or no outside practice. 

Lawyers in business fall into two categories. Those acting in 
the capacity of legal advisers and lodged generally in the law 
department; and those who have shifted over to executive posi- 
tions and are not concerned with legal problems as such. ‘There 
is a great need for lawyers, as lawyers, in business. As I see the 
trend of events many more will be needed in the future to handle 
the legal problems of American corporations. These men range 
from lawyers doing title work on mortgages to those advising the 
various departments of the company on a flow of countless legal 
matters; and to the General Counsel who handles and advises on 
the legal and other aspects of general policy matters. Perhaps 
I should include in this category of the lawyer in business those 
who in actual fact remain in practice. They are those lawyers in 
firms, in most cases possibly so-called ‘“‘corporation lawyers,” who 
advise corporate clients on countless matters including matters 
bearing on general policies. These legal advisers, whether within 
or without the company, have a profound influence on broad 
company policies even though their primary concern is with 
strictly legal matters. They naturally must have great skill in and 
knowledge of law and all legal subjects bearing on the activities 
of the company, or of any particular specialty. This is part of 
their stock-in-trade and of the utmost importance. 

The other category of the lawyer in business, the man who has 
shifted over to an executive position, is not concerned with legal 
problems as such and is in a different position. To him specific 
legal knowledge as such is of slight value, so slight indeed that I 
would not include it as one of the items which tend to push the 
lawyer ahead in the company. To begin with he is thinking 
about different problems and from different angles. Further, he 
does not keep up on his law and his knowledge is soon out of date. 
Nothing is so dangerous as out of date knowledge of law, and it 
goes out of date very quickly these days. Clearly unless he depends 
upon the active lawyers for legal advice, he is in grave danger of 
having a fool for a client. It may be I am overstating the case here. 
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Perhaps there are many executive positions where legal knowl- 
edge, as such, is of considerable value—but certainly not unless 
he can take time from his other duties to keep up to date on his 
law. A dividend which an executive does receive from his knowl- 
edge of law is that he is in a better position than the layman to 
know when he should seek legal advice. Most lay executives, how- 
ever, that I have seen have a pretty well developed bump of 
caution on this score. How could it be otherwise in this day and 
age? 

The possibility of contribution by the lawyer in business to 
his company and to our economy and society are measured by the 
great problems, uncertainties and responsibilities confronting 
American business today. In the last century all that was expected 
of business was the aggressive development of markets, resource- 
fulness in mass production, and the sufficient accumulation of 
profits to improve the tools and equipment and to attract new 
capital when needed. These things are still expected of business 
but in addition, many social and economic goals have been added 
both in general as well as governmental thinking and in the 
thinking of thoughtful business executives. Far from rejecting 
such social and economic responsibilities, such an executive, as 
he surveys the social scene, believes strongly that business and its 
executives should accept these and other vast responsibilities as 
a contribution which business uniquely is in a pesition to make 
toward the preservation of our free enterprise representative 
democracy. We have seen for some decades past an unbroken 
trend toward governmental control of our lives. We have seen it 
progress whichever party was in power, although faster at some 
times than at others. We see our nation moving seemingly inexor- 
ably toward a socialistically controlled life and economy. Will 
this be a bearable system under which a reasonable degree of per- 
sonal dignity and liberty can be retained? Will it be a system 
under which enough private initiative, drive and self-reliance 
can be retained to keep us above a mere sharing of misery? To a 
large degree this depends, I think, upon what business does 
during the next decade or so, or perhaps a shorter time. Business 
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can do many things which will count, and business must do them 
if it hopes to remain free enough to produce effectively. 

Business today in my creed has the responsibility, and should 
accept it freely, for reducing unemployment among its employees 
to the lowest possible figure. One of the grim facts of our national 
life today is that during the last two generations we have become 
a nation of employees. Most of our people today, particularly in 
the cities, have nothing—almost literally—but a job. Think of the 
influence upon the business, its staff, the community and the na- 
tion of an uninterrupted pay check the year around. Nothing 
could be a greater stabilizing influence. The unemployment in- 
surance check, necessary as it is, can never be an adequate sub- 
stitute. 

Further, business has the responsibility to provide for its worn 
out human material just as much as it does to take care of any 
other cost of doing business. It should act to provide reasonable 
pensions to its employees upon retirement. It should not seek to 
place this proper cost of doing business upon the taxpayer gener- 
ally. The cost has as rightful a place in computing prices as any 
other cost. Further, business should freely accept reasonable 
responsibility for its employees who fall ill. 

Business must be aware that what seem purely business deci- 
sions vitally affect the general public. The location of a plant, 
working hours, credit policy and price policy may have far reach- 
ing effect on the public welfare. Such decisions are best made in 
the long-run public interest. The public has a two-fold interest 
in each decision a business concern makes: first, that it be in 
the best long-run welfare of the community, and second, what 
must never be forgotten, that it keep the business healthy and 
profitable. 

Businessmen, further, must assume leadership in the affairs of 
the community where they work. This may not be as glamorous 
as running the government in Washington, but it is equally im- 
portant. Many sore spots in our democracy occur in our home 
communities. With our free press, movies and radio we live in a 
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fishbowl. The whole world watches to see how we handle our 
community problems. 

At another level where business exercises great influence and 
must accept equal responsibility come those over-all, persistent 
national problems. For example, the basic problem of maintain- 
ing the purchasing power of the people generally. Time and again 
we have seen it proven that to do this by pushing up wages and 
salaries almost surely means higher prices with their chain of 
evils. Although often honored in the breach, historically the glory 
of our free enterprise system has been the widespread distribution 
of its production gains by consistent price reductions. Every busi- 
nessman must make ends meet—and further we must not overlook 
labor’s grave responsibility—but to the extent that he can lower 
and stabilize prices, it is perhaps the greatest single contribution 
which anyone can make to the welfare of the country. The present 
day situation speaks for itself, but I am not thinking especially 
of today, because this is universally true—not just true at a time 
like this. Even in depression periods the lowering of business 
prices through application of production gains tends at least 
toward ameliorating the devastating results of too low commodity 
prices. 

The various categories which I have named where business can 
make a contribution to the stability of our economy; to the well 
being, security and contentment of our people; and to the allevia- 
tion of local and national governmental problems, all can be 
pulled together by saying that they help toward the evolving of 
a workable and working system of our free enterprise representa- 
tive democracy. It is the workable system, the one which does its 
appointed job of providing a reasonably satisfactory life to most 
of us without too much stress and strain, which is our guarantee 
of individual freedom. It is the workable system which will pro- 
tect business from those governmental encroachments and re- 
strictions that spell death from strangulation. It is the workable 
system which will prevent the placing of tyrannical power in the 
hands of government and intolerable burdens upon the taxpayer. 
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If such a system calls for a sharing of the work and responsibilities 
between government and business, then this should be done. I 
have witnessed a number of times business advocates of free enter- 
prise who fight to the death to keep any vestige of governmental 
participation out of certain fields, even though the result of their 
success was bound to be a cumbersome and unworkable set-up. 
On the other hand, the realization that government could handle 
some aspects of the problems better than private business would 
have preserved not only the legitimate field for business, but 
would have produced a truly smooth-working, effective set-up. 
I believe that the so-called cash-sickness laws in California and 
New Jersey, where employees of small as well as large employers 
receive disability payments while sick, are an example of this. 
Nevertheless, the evolvement of a workable system will mean 
the picking up and shouldering of many responsibilities by busi- 
ness which perhaps it has accepted only in part before: steady 
employment, pensions, sickness benefits; business decisions made 
with a view to the best long-run welfare of the community; as- 
sumption of leadership in local community problems; acceptance 
of responsibility in national problems. All this will necessitate a 
flexibility of viewpoint, a willingness to adjust to present day 
problems, and a vision of the place and responsibility of business 
in our society, which a trained lawyer, I believe, can supply per- 
haps better than most others. From his first day in law school he 
has been raised on the concept of our common-law heritage as a 
changing and adjusting thing, forming and reforming to meet the 
needs of the present. He takes it as a matter of course without 
much need to remark about it. Precedent is accepted as a guide 
and to give rational stability, but not as something to be slavishly 
followed. This concept of natural adjustment to change is deeply 
ingrained in the lawyer—not so, however, with the layman. There 
the tendency to stick to what has been is much more in evidence. 
Another deeply ingrained trait in the trained lawyer is the 
passion objectively to get the facts and to be sure that he has all 
available facts before acting. He will not hesitate to range into all 
related matters, studies and scientific approaches because he real- 
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izes full well that the full significance of available material may 
not be disclosed otherwise. There is some truth to the definition 
of an executive as one who makes decisions on the basis of in- 
sufficient facts. Nevertheless, the lawyer is more apt to get more 
facts. The lawyer with facts and an objective viewpoint toward 
them will make great contributions toward causing business to 
take the steps and assume the duties from which, together with 
government, a truly workable democratic system will evolve. 
Tribute should be paid to the forward-looking thinking and 
work which is being done in our law schools. Training in the 
possibilities of law as a positive instrument in connection with 
social and economic values and its use to create institutions of 
the future, seems another forward step in fitting the student to 
contribute to the actual sound evolvement of those institutions 
through the working of the business life of the nation. There is a 
danger, however, that in the hands of some law teachers such 
forward-looking thought may slip over the line into indoctri- 
nation of the students with what might be called ideological con- 
cepts of social reform, based upon a dogmatic assertion of the 
inevitable inadequacy of our free enterprise system. If at all 
effective, such indoctrination could have thoroughly destructive 
effects upon the value of the lawyer to business. This value in the 
years ahead lies, first, in his flexibility of mind and willingness 
to adjust and change; and second, in his devotion to getting at the 
facts and to objective appraisal of them. If indoctrination of 
ideological concepts of social reform should take hold with the 
law student, then to that extent his flexibility and openness of 
mind would be limited, his turning up of facts would be one-sided 
because all facts not to his liking would be rejected, and objec- 
tivity would give place to bias and predilection. Perhaps there is 
no danger of this. I devoutly hope so, because the qualities which 
spring from the training and experience of the lawyer have an 
important place to fill in the business world of tomorrow. 


































Committee Report 


COMMITTEE ON BANKRUPTCY AND 
CORPORATE REORGANIZATIONS 


SECOND INTERIM REPORT AND RECOMMENDATIONS’ 


INTRODUCTORY 





At the Stated Meeting of the Association on December 14, 1948, your 
Committee on Bankruptcy and Corporate Reorganizations presented its 
first Interim Report and Recommendations, dealing with (1) general bank- 
ruptcy legislation, and (2) Chapter XI of the Bankruptcy Act, which were 
approved by the Association. In accordance with that action, upon the 
organization of the Judiciary Committees of the 81st Congress, your Com- 
mittee’s Chairman conferred, on January 11, with their respective chairmen, 
Senator Patrick A. McCarran and Representative Emanuel Celler. As a re- 
sult, bills implementing the Association action upon Section I of the report 
(THE RECORD, December 1948, pp. 387-391) have been, or shortly will be, intro- 
duced. With respect to Section II, the drafting of the necessary changes in 
Chapter XI is still under discussion with representatives of the National 
Bankruptcy Conference. 

Your Committee’s report further stated (THE RECORD, December 1948, p. 
386) that its Subcommittee on Chapter X, Daniel James, Chairman,’ would, 
at the then next Committee meeting, present its report on that Chapter, and 
that recommendations thereon would be tendered to the Association at an 
early stated meeting. 

As the result of unanimous action taken at the full Committee meeting on 
December 15, 1948, it now makes the following report and recommendations 
to the Association with respect to Chapter X of the Bankruptcy Act. 





SIRO Rees 


I 


APPOINTMENT OF DEBTOR, OFFICER OR EMPLOYEE 
OF DEBTOR, AS ADDITIONAL TRUSTEE 


i 
] 
‘ 
i 
A 


Section 156 of the Bankruptcy Act deals with the appointment of trustees 
in Chapter X proceedings. After providing that, if the debtor’s indebtedness 
is $250,000 or more, the judge shall appoint one or more trustees, and that 


* This report will be submitted to the Stated Meeting of the Association, March 
8, 1949. 

*In addition to Mr. James, the subcommittee members, whose work is respons- 
ible for this report, are: DeLano Andrews, Edmund Burke, Jr., Irving J. Galpeer, 
W. Randolph Montgomery, James P. Murtagh, and Hayden N. Smith. 
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he or they shall be disinterested, the section concludes with the following 
sentence: 


“In any case where a trustee is appointed the judge may, for the 
purposes specified in section 189 of this Act, appoint as an additional 
trustee a person who is a director, officer, or employee of the debtor.”* 


The additional trustee is customarily, if not universally, one of the execu- 
tive heads of the debtor, who is appointed as such because of his knowledge 
of its business and operations. By reason of that very fact, he frequently finds 
himself in an embarrassing, if not inconsistent, position, particularly if the 
past conduct of the debtor or its officers is subjected to attack by creditors or 
stockholders. 

Although, as stated, the powers of the additional trustee are limited by 
Section 189 of the Act, the very use of the word “trustee” is misleading in that 
it is calculated to create the impression among laymen that he is on a par 
with the court’s disinterested appointee. In many cases, therefore, after the 
appointment of a director, officer, or employee as an additional trustee, the 
court finds it necessary either to remove him or request his resignation. Either 
action results in a stigma which may be unjustified. At best, it is unnecessary 
to preserve the office of additional trustee because his services can be con- 
tinued by his employment, with court approval, as an executive assistant or 
adviser, by the independent trustee or trustees. 

Your Committee, therefore, recommends the adoption by the Association 
of the following resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York respectfully recommends to the Congress of the United States the 
repeal of the last sentence of Section 156 of the Bankruptcy Act.” 


Il 


DENIAL OF COMPENSATION TO PERSONS IN FIDUCIARY 
CAPACITY WHO PURCHASE OR SELL SECURITIES 


The last sentence of Section 249 of the Act constitutes an ironclad rule 
denying compensation to persons in representative and fiduciary capacities 
who, after undertaking to act, purchase or sell claims or stock. As the result 
of a study of the rule in practical operation made by Mr. DeLano Andrews, 
a member of the subcommittee, it was concluded that the rule works injustice 
in cases where persons hold securities when they commence to act in a repre- 





*Section 189, referred to above, reads as follows: 

“A trustee or debtor in possession, upon authorization by the judge, shall op- 
erate the business and manage the property of the debtor during such period, 
limited or indefinite, as the judge may from time to time fix, and during such 


Operation or management shall file reports thereof with the court at such intervals 
as the court may designate.” 
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sentative or fiduciary capacity, and for good reason are under the necessity 
of selling them before the services end. 

Your Committee, therefore, recommends the adoption by the Association 
of the following resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York respectfully recommends to the Congress of the United States 
that the last sentence of Section 249 of the Bankruptcy Act be 
amended to read as follows (words in brackets indicate deletions: 
italicized words indicate additions): 


‘No compensation or reimbursement shall be allowed to any 
committee or attorney, or other person acting in the proceed- 
ings in a representative or fiduciary capacity, who at any time 
after assuming to act in such capacity has purchased [or sold] 
such claims or stock, or, without the prior consent of the judge, 
has sold such claims or stock, or who has failed to comply with 
such terms and conditions, if any, as may have been prescribed 
by the judge in connection with such sale, or by whom or for 
whose account such claims or stock have, without the prior con- 
sent or subsequent approval of the judge, been otherwise ac- 
quired or transferred.’ ” 


Ill 


TAX BASE OF ACQUIRING CORPORATION 
IN CHAPTER X PROCEEDING 


Section 268 of the Bankruptcy Act provides that a debtor shall not be 
deemed to have realized taxable income by reason of the modification or 
cancellation of indebtedness. Section 270 was intended to provide that, in 
the event of relief under this Section, the tax base should be correspondingly 
reduced. However, Section 270 is so broad that it would cause a reduction 
in the tax base even though the transaction would not have resulted in 
taxable income to the debtor irrespective of Section 268. The net effect would 
be to penalize rather than to assist a debtor. 

Section 121(c)(3) of the Revenue Act of 1943 [Internal Revenue Code, 
Section 119 (a) (22)] substantially nullified Section 270 of the Bankruptcy Act 
by providing that the basis in the hands of the acquiring corporation in a 
Chapter X reorganization shall be the same as the basis in the hands of the 
transferor “notwithstanding the provisions of Section 270 of the National 
Bankruptcy Act.” Since, in consequence, Section 270 performs no substantial 
office and, at best, is confusing, it should be repealed. 

Your Committee, therefore, recommends the adoption by the Association 
of the following resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York respectfully recommends to the Congress of the United States 
that Section 270 of the Bankruptcy Act be repealed.” 
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IV 


ation | A number of other suggestions with respect to Chapter X were considered 
j and reported upon by the Subcommittee, and, upon its recommendation and 
after discussion, the Committee determined that action thereon was presently 


ve either unnecessary or undesirable. 


es 


e Respectfully submitted, 


MILTON P. KUPFER EpwaARp J. KENN 
Chairman Secretary 


January 12,1949 


The Library 


SiwneEy B. Hix, Librarian 


MAXIMS OF THE LAW 


In connection with the Portal-to-Portal litigation, the legal 
maxim, de minimis non curat lex, became part of our daily 
speech. For its meaning and significance, those who had “small 

; Latin and less Greek”’ consulted Broom’s Legal Maxims, or other 


nt be similar collections. Thus, once again, the importance of the 

on or maxim in our system of jurisprudence is emphasized; as one jurist 

a, ie has expressed it: 

ingly 

ction “Maxims are, as it were, rays of light illuminating at one 

wal flash great legal spaces; they may be compared to cement 
into which the blocks of the legal edifice fit admirably; 

2ode, they are the distillations of years in the juridical crucible. 

joe The maxims available to the lawyer of to-day are count- 

£ the ; less; and in this time of infinite variety and contrariety of 

ional decision they are invaluable. It must not be assumed that 

intial the day of maxim making in the law is over. There is still 

= tg in the world the capacity to philosophize the experiences 


of the forum and to put them in usual shape.”’* 


* Higgins, J. C. Essays in Jurisprudence and Allied Subjects, pp. 43, 45, Marshall 
and Bruce Co. Nashville, Tenn. 1917. 
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This list has been compiled to assist the members in the read- 
ing and interpretation of the maxims. 


Adams, Henry C. A Juridical Glossary. Albany, N.Y., Weed, Parsons & Co, 
1886. 879p. 

Aiyer, Krishna J. A Manual of Law Terms and Phrases. 2nd ed. Calcutta, 
Eastern Law House. 1934. 303p. 

Bacon, Francis. Rules and Maxims of the Common Laws of England. 
London, J. More. 1636. 176p. 

Barton, James S. A Digest of the Maxims or Principles of the Common Law 
as Administered and Recognized both in Courts of Law and Equity. Des 
Moines, Iowa, Mills & Co. 1881. 334p. 

Bell, William H. South African Legal Dictionary. znd ed. Cape Town, 
South Africa, Juta & Co. 1925. 595p. 

Black, Henry C. Black’s Law Dictionary; Terms and Phrases of American 
and English Jurisprudence, Ancient and Modern. grd ed. St. Paul, Minn., 
West Pub. Co. 1944. 1944p. 

Blount, Thomas. A Law-Dictionary and Glossary. London, E. Nutt and 
R. Gosling. 1717. 329p. 

Branch, Thomas. Principia Legis et Aequitas. Richmond, Va., T. W. White. 
1824. 157p. 

Broom, Herbert. A Selection of Legal Maxims. 10th ed. by R. H. Kersley. 
London, Sweet & Maxwell. 1939. 706p. 

Burrows, Roland. Words and Phrases, Judicially Defined. London, But- 
terworth & Co. 1943-45, with supplements to date. 5, vols. 

Cabanellas, Guillermo. Diccionario de Derecho Usual. Buenos Aires, Edi- 
torial Atalaya. 1946. 649p. 


Connolly, Thomas J. and Brown, James C. Select Scots Law Maxims. ’ 


Edinburgh, William Green & Son. 1934. 177p.- 

Corfield, William. A Laconic and Comic Law Dictionary. London, George 
Kingcombe. 1856. 44p. 

Cowell, John. A Law Dictionary. London, E. and R. Nutt and R. Gosling. 
1728. 487p. 

Cunningham, T. A New and Complete Law Dictionary. London, Law 
Printers to the King. 1764. 2 vols. 

Dalrymple, A.W. French-English Dictionary of Legal Words and Phrases. 
2nd ed. London, Stevens & Sons. 1948. 130p. 

A Dictionary of Select and Popular Quotations together with a Copious 
Collection of Law-Maxims and Law-Terms translated into English. 6th 
Am. ed. Philadelphia, Lippincott, Grambo & Co. 1852. 312p. 

Foster, William F. Latin Maxims of Anglo-American Law, compiled and 
translated into English verse. New Haven, Conn., Tuttle, Morehouse & 
Taylor Co. 1924. 31p. 

Francis, Richard. Maxims of Equity. Richmond, Va., T. W. White. 1824. 

146p. 
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Grounds and Rudiments of Law and Equity Alphabetically Digested, con- 
taining a Collection of Rules or Maxims. London. 1749. 388p. 

Halkerston, Peter. Collection of Latin Maxims and Rules in Law and 
Equity. Edinburgh, J. Anderson & Co. 1823. 198p. 

Higgins, Jos. C. Essays in Jurisprudence and Allied Subjects. Nashville, 
Tenn., Marshall & Bruce. 1917. 105p. 

Hughes, William T. The Technology of Law. Denver, Colorado, Adams 
& Co. 1893. 364p. 

Jackson, E. Hilton. Law-Latin, A Treatise in Latin with Legal Maxims and 
Phrases as a Basis of Instruction. Washington, D. C., John Byrne & Co. 
1897. 219p. 

Jacob, Giles. A Law Grammar or Rudiments of the Law. 6th ed. London, 
W. Clarke & Sons. 1817. 260p. 

Johnson, Walter S. Maxims of the Civil Law. Montreal, Wilson & Lafleur. 
1929. 252p. 

Kinne, Asa. Kinne’s Law Glossary. New York, The Author. 1853. 80p. 

Lamm, Henry. Legal Philology; Epigrams and Excerpts from his Legal 
Opinions. Arranged by Fred C. Mullinix. St. Louis, Mo., F. H. Thomas 
Law Book Co. 1923. 344p. 

Language of the Law. 1940. Scots Law Times. 129-30, 137-38. 

Lashbrook, Lora D. The “Ad Coelum” Maxim as Applied to Aviation Law. 
1946. 21 Notre Dame Lawyer. 143-54. 

Lattin, Ward E. Legal Maxims and their Use in Statutory Interpretations. 
1937. 26 Georgetown Law Journal. 1-16. 

Legal Maxims. 1935. 51 Law Quarterly Rev. 428. 

Les Termes de la Ley or Certain Difficult and Obscure Words and Terms. 
ist Am. ed. Portland, Maine, J. Johnson. 1812. 391p. 

Lofft, Capel. Maxims and Rules of the Law of England. London. 1790. 43p. 

McKinney, William M., ed. Maxims Quoted and Applied. New California 
Digest. San Francisco, Bancroft-Whitney Co. 1947. Vol. 1, 3-33- 

Mathew, Theobald. Law-French. 1938. 54 Law Quarterly Rev. 358-69. 

Morgan, James A. An English Version of Legal Maxims. Cincinnati, Ohio, 
Robert Clarke & Co. 1878. 368p. 

Noye, William. Maxims of the Laws of England. Albany, N.Y., Joel 
Munsell. 1870. 142p. 

Osborn, P. G. A Concise Law Dictionary for Students and Practitioners. 
London, Sweet & Maxwell. 1927. 306p. 

Peloubet, S. S. A Collection of Legal Maxims in Law and Equity with 
English Translations. New York, George S. Diossy. 1880. 332p. 

Phillimore, John G. Principles and Maxims of Jurisprudence. London, 
John W. Parker & Son. 1856. 408p. 

Rapalje, Stewart and Lawrence, Robert L. A Dictionary of American and 
English Law. Jersey City, N. J. Frederick D. Linn & Co. 1883. 2 vols. 

Res Ipsa Loquitur. 1945. 61 Scottish Law Rev. 159-162. 

Shumaker, Walter A. and Longsdorf, George F. The Cyclopedic Law Dic- 
tionary. grd ed. Chicago, Callaghan & Co. 1940. 1188 p. 
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Skene, Sir John. De Verborum Significatione; The Exposition of Terms | 
and Difficult Words. Edinburgh, Robert Walde-grave. 1597. 135p. 

Stimson, Frederic J. Glossary of Technical Terms, Phrases and Maxims 
of the Common Law. Boston, Little, Brown & Co. 1881. go5p. 

Stroud, F. The Judicial Dictionary. end ed. London, Sweet & Maxwell, © 
1931. 1036p. 

Trayner, John. Latin Maxims and Phrases. 4th ed. Edinburgh, William 
Green & Sons. 1894. 635p. 

Veech, Max L. and Moon, Charles R. De Minimis non Curat Lex. 1947. 45 
Michigan Law Rev. 537-570. 

Vocabulaire Juridique. Edited by Henri Capitant. Paris, Les Presses Uni- 
versitaires de France. 1930. 6 pamphlets. 

Wharton, George F. Legal Maxims with Observations and Cases. grd ed. 
London, Law Office, Windsor House. 1903. 266p. 

Wille, G. Legal Definitions. 1944. 61 South African Law Journal. 36-39. 

Wingate, Edmund. Maxims of Reason. London, R. & W. L. 1658. 772p. 7 

Words and Phrases, Permanent Edition, 1658 to Date. St. Paul, Minn., West 
Pub. Co. 1940 with supplements to date. 45 vols. 








